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Reasons for Judgnent of the Honourabl e Chief Justice Finch:

. I NTRODUCTI ON

[1] The plaintiffs appeal fromthe dism ssal of their action
for danmages for breach of a “Trustee Agreenent” or negligence.
The plaintiffs say they suffered loss as a result of the

def endants’ actions in relation to a share purchase
transaction. They ask this court to reverse the judgnent at
trial, inpose liability on the defendants on one of the
grounds asserted, and assess danmges. |In the alternative,
they seek an order apportioning fault between the plaintiffs
and defendants, and in the further alternative, seek orders
remtting the matter to the trial court for the apportionnent

of liability and the assessnent of damages.

[2] This appeal was argued by both parties on the footing
that the trial judge did not err in concluding, at para. 67 of
the reasons for judgnment, that the defendants were in breach
of the Trustee Agreenent. The nain issues on this appeal are:
(1) whether the learned trial judge erred in holding that the
plaintiffs acquiesced in the defendants’ breach of the Trustee
Agreement, and whet her such acqui escence was a conpl ete
defence to the claim and (2) whether fault for any |oss

caused to the plaintiffs should be apporti oned between the
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parties due to contributory negligence on the part of the

plaintiffs.
1. THE AGREEMENTS

[3] The “Trustee Agreenent” sued upon was executed on 29
April 1993. The parties were Tim Pinchin (the purchaser), the
plaintiffs (the vendors) and Morton & Conpany, a firm of
barristers and solicitors referred to in the Agreenent as

“Morton & Co.” (the trustee).

[4] The Trustee Agreenent refers to another agreenent
executed 29 April 1993 between Tim Pinchin as purchaser and
the plaintiffs as vendors, described as the “Share Purchase

Agreement” (“SPA").
[5] The relevant parts of the Trustee Agreenent provide:

VWHEREAS:

A. By agreenent dated the 29'" day of April, 1993
(the “Agreenent”), the Purchaser agreed to an option
to purchase fromthe Vendors common shares of

Keywest Resources Ltd. (the “Conpany”).

B. Pursuant to clause 2 of the Agreenent, the
Vendors are to deliver 701,150 free tradi ng shares
of the conpany (the “Free Tradi ng Shares”) and ot her
docunent s (i ncluding stock powers of attorney,
directors and officers resignations, etc.)
(collectively the “Shares and Docunents”) to a
trustee to facilitate the sale and transfer of the
Shares and Docunents.
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C. Each of the Purchaser and the Vendors have
agreed to appoint Morton & Conpany as the Trustee to
deal with the Shares and Docunents.

NOW THEREFORE W TNESSETH t hat i n consideration
of the sumof $1.00 of the | awful noney of Canada
now pai d by each of the Purchaser and the Vendors to
Morton & Conpany, the receipt of which is hereby
acknow edged, and the prem ses and the covenants
herein contained, the parties hereby agree as
fol |l ows:

1. Morton & Conpany, Barristers and Solicitors,
are hereby appointed as Trustee and Mrton & Conpany
hereby agree to act as Trustee and not solicitors
for either the Purchaser or the Vendors in respect
of the receipt and delivery of the Shares and
Docunent s.

2. The Shares and Docunents will be held by the
Trustee and dealt with in accordance with C auses 4,
5, 6 and 13 of the Agreenent, a copy of sane is
attached hereto as Schedule “A” and whi ch cl auses
are to be read as part of this Agreenent.

[6] The relevant parts of the Share Purchase Agreenent are

clauses 4, 5, 6, 10 and 13. They provi de:

4. The Trustee will follow the terns of the trust
arrangenent agreed upon between the Vendors and the
Purchaser in respect of the delivery to the
Purchaser of all or a part of the shares and the
docunents referred to in Clause 2. The trust
arrangenents will require that the Purchaser nake
arrangenents for paynent of the Purchase Price in
instalnments. The instalnents will be paid agai nst
delivery of a portion of the Free-Tradi ng Shares,
whi ch for the purposes of this Agreenent, wll be
referred to as the “Wrking Shares”.
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Payment Date No. of Payment
Free-
Tradi ng
Shar es
Commencenent Date 50, 000 $100, 000 (First Instal ment)
(May 5, 1993)
May 30, 1993 200, 000 $400, 000 (Second | nstal nent)
August 31, 1993 175, 000 $350, 000 (Third I nstal ment)
TOTAL: 425, 000 $850, 000

The date that the Third Instalnent is to be paid
will be referred to as the “Closing Date”.

5. Subject to Clause 7, at such tine as the
Trustee has received each of the instal nents
described in C ause 4 above, the Trustee will cause
t he nunber of Working Shares for which paynent is
received to be delivered to the direction of the
Purchaser (together with Stock Powers of Attorney,
if required). The Purchaser may make an instal nent
paynment in an anount greater than the m ni num
paynent indicated, and he may accel erate the paynent
dates, in which case appropriate adjustnments will be
made as to the nunber of Wirking Shares to be
delivered, on the basis of $2.00 for each Wrking
Share paid for. Upon delivery of any of the WrKking
Shares to the Purchaser, the Trustee shall rel ease
that portion of the Purchase Price for which such
Shares are delivered, to the direction of the
Vendor s.

6. On the Cosing Date, and provided the Purchase
Price has been paid in full, the Trustee w |
deliver to the direction of the Purchaser, the
remai ni ng Free-Tradi ng Shares they then hold (being
276, 150 shares), and all of the remaining docunents
referred to in Clause 2 (stock powers of attorney
and docunents to effect transfer of the Escrow
shares, etc.).

10. The Purchaser’s obligations to conplete the
transacti on hereby contenpl ated shall be subject to
the followi ng conditions precedent:
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(a) that the Conpany receive sharehol der approval
if required to the change of control;

(b) that the Conpany receive sharehol der approval
if required, to the disposition of all or
substantially all of the Conpany’s assets;

(c) that the Conpany recei ve sharehol der approval
if required, to the reallocation of funds
rai sed by the Conpany pursuant to its
Prospectus O fering;

(d) that this Agreenent and the transactions
descri bed in Paragraph 10(a), (b), and (c)
recei ve the approval of regulatory authorities
of the Conpany including but not limted to the
Vancouver Stock Exchange whi ch approval shal
be approved not |ater than August 30, 1993;

The conditions set forth in this C ause except those
that may require sharehol der and regul atory
authorities approval are for the exclusive benefit
of the Purchaser and the Purchaser may wai ve any of
the said conditions at any tine.

13. Notw thstandi ng any other provision of this
Agreement, this Agreenment will term nate:

(a) in the event any of the conditions precedent
descri bed herein in Cause 10 have not been
satisfied and provided the Purchaser has not
wai ved any of the said conditions that nay be
wai ved;

(b) in the event the Purchaser does not pay the
Third Instalnment to the Trustee on the required
date provided the Cosing Date is not extended,

(c) in the event that the Purchaser does not
conplete the First and Second I nstal nents on
the dates set out hereinbefore, then in such
event, the Vendor shall have the option to
term nate the Agreenent;

(d) in the event sharehol der approval, if required,
and regul atory authorities [sic] approval that
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the transaction herein contenplated is not
obt ai ned by the C osing Date, provided the
Cl osing Date i s not extended;

In the event of a termination of this Agreenent, al
of the shares and docunents then held by the Trustee
and not otherw se rel eased to the Purchaser shall be
returned to the Vendors and any of the Purchase
Price instal ments which may then be held by the
Trustee and not yet paid to the Vendors shall be
returned to the Purchaser, neither the Vendors or

t he Purchaser shall have any clai magainst the other
in respect of any matter arising fromand during the
term of Agreenent.

[ enphasi s added t hroughout ]

[11. DECI SION OF THE COURT BELOW

[7] The trial judge's finding that the plaintiffs acqui esced
in the defendants breach of the Trustee Agreenent turned on
conflicting evidence of the parties relating to events that
occurred in June 1993. At that tine, the purchaser Pinchin
sought to accelerate the delivery of shares and paynent for
them in advance of the schedul e contenplated by the SPA. The
trustee, represented by the defendant Robin Bl ues, spoke to
the vendors’ solicitor, Andrew Chanberlain, concerning the
request to accelerate. The learned trial judge summarized the

evi dence, and nade critical findings of fact as foll ows:

[43] Blues testified that he returned to his office

froma |l egal education senminar at noon on June 15'M

He was told by his assistant that Pinchin had called
to say that $130, 000 had been deposited as required,
he wanted to bring in the renmaining sumof $3,880 to
which | have earlier referred and he wanted to pick

up the renmai nder of the shares held by the Firm
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Bl ues called Pinchin who confirnmed the nessage Bl ues
had received fromhis assistant. Blues testified
that Pinchin asked himto call Chanberlain to say he
woul d have the final purchase price that day and to
I nvestigate an early closing of the transaction.
Blues testified that he called Chanberlain, told him
he woul d have the final purchase price that day,

advi sed that Pinchin wanted an earlier closing, and
asked if Chanberl ain had any objection. Blues
testified that Chanberlain asked if he, Blues, would
have all the funds that day, Blues said yes, and
Chanberl ain said he had no objection.

[44] Blues’ testinony suggests that the conversation
wi t h Chanberl ain occurred before Blues took any
steps to assenbl e docunents for release. |I find that
was not the case. The firm s tel ephone records
tendered as evidence record a call of 30 seconds
duration to Chamberlain at 1229 hours on June 15'M
That call reflects a mninmumcharge and | find that
Bl ues and Chanberlain did not converse at that tine.

[45] Blues testified that he gathered the docunents
in the firm s possession, drafted and signed a
letter to Pinchin, left an envel ope at reception for
pi ck-up by Pinchin, and left to return to the
education sem nar shortly after 1300 hours. | find
as a fact he had prepared and packaged in an

envel ope the control docunents conprised of a
certificate or certificates representing 276, 150
free trading shares, executed stock powers of
attorney in respect of those shares and 1, 088, 850
escrow shares, and undated directors’ resignations
before he had a conversation with Chanberlain of 1
m nute 35 seconds duration at 1314 hours on June
15'". | also accept Blues’ testinony and find as a
fact that he did not review the ternms of the SPA or
the trustee agreenent before deciding to rel ease, or
actual ly rel easing, the docunents to Pinchin.

[8] The learned trial judge concluded that neither
Chanberl ain, acting on behalf of the plaintiffs (see paras. 52

and 62), nor Blues as trustee (para. 45) read or reviewed the
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terms of the SPA or the Trustee Agreenent before rel easing the
shares and control docunments to Pinchin on 15 June 1993.
Apparently neither Chanberlain nor Blues recalled that the
condi tions precedent for sharehol der and regul atory approval

coul d not be wai ved.

[9] Transfer of control of the conpany was never approved by
t he sharehol ders, or by the regulatory authorities at any
time. On 30 June 1993 the B.C. Securities Conm ssion stopped
trading in the conpany’ s shares at the request of Pinchin's
solicitor “pending an announcenent.” After enquiry by the
Securities Comm ssion and the Vancouver Stock Exchange, the

Commi ssion ordered trading to cease on 19 July 1993.

[10] In concluding that the defendants were in breach of the

Trustee Agreenent, the learned trial judge said this:

[66] The trustee agreenent enployed in this case is
noteworthy in that, unlike a conmmonpl ace deposit or
escrow agreenent that directs a custodian to dea

wi th docunents or property in accordance with
witten instructions received fromthose who are
parties to a transaction, this agreenent directed
the trustee to act in a specified nmanner, on

speci fied dates, when certain events described in
the SPA [ Share Purchase Agreenent] had occurred. The
agreenent did not provide or contenplate that the
trustee would act in response to witten directions
fromthe beneficiaries. The trustee cannot say he
di scharged his obligations under the trustee
agreenent because he acted on instructions fromthe
parties. The defence would only be available if the
agreenent had been anended to direct the trustee to
act pursuant to instructions fromthe parties.
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[67] Neither the SPA nor the trustee agreenent was
anended after execution. In that regard and contrary
to the subm ssions of counsel for the defendants, |
find, both in fact and in law, that the SPA was not
amended to alter its closing and approval

requi renments when Roeder agreed to I end Pinchin US
$150, 000 to conplete the Comm Tech transaction. The
SPA and trustee agreenent stipulated that contro
docunents were not to be rel eased w thout the

ant ecedent sharehol der and regul atory approvals. The
trustee wongfully rel eased the control docunents in
t he absence of such approvals and, in doing so,
breached the trustee agreenent.

[ enrphasi s added]

[11] The learned trial judge then addressed the question of
whet her the plaintiffs’ claimwas defeated by their
acqui escence in the defendants’ conduct. He concluded as

foll ows:

[71] In my opinion, Chanberlain’s concurrence on
behal f of Roeder with the proposed course of action
in his June 15'" tel ephone conversation wth Bl ues,
Chanber | ain’s acceptance of the advice contained in
the Blues letter of June 22" the failure of
Chanberl ain and Roeder to assert any w ongdoi ng by
Bl ues or to assert any claimto the property or
docunents on June 30, 1993 when they | earned that
Pinchin had halted trading in the shares of Keywest,
the om ssion to allege any wongdoi ng until August
1993, and the omi ssion to take any | egal proceedings
agai nst Pinchin to recover property to which he was
not entitled until the eve of the expiry of the
limtation period six years after the events in
question, anbunt to concurrence in, or acqui escence
to, Blues’ course of conduct. In nmy opinion, that
concurrence or acqui escence was not vitiated by
virtue of the fact that Chanberlain omtted to
review, consider, or focus on the specific terns of
the SPA or trustee agreenent on June 15 or 22, 1993.
Bl ues nade no m srepresentati on to Chanberl ain who
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was fully aware of the requirenents relating to the
share purchase transaction and fully aware of the
course Blues intended to foll ow

[72] It follows that | reject Roeder’s claimthat
Chanberl ain did not appreciate or understand that
whi ch Bl ues planned to do on June 15'". | am
satisfied Blues spoke to Chanberlain of a closing
and rel ease of the control docunments. Earlier
transactions that had resulted in the accel erated
paynment for, and delivery of, free-tradi ng shares
had not been referred to as “closings” in any

di scussi ons between Bl ues and Chanberl ai n.
Chanberlain testified that he was not concerned
about the rel ease of the escrow shares or the
directors’ resignations. It is unreasonable to
concl ude that he woul d not have been concerned about
those rel eases, but concerned about the rel ease of
the 276, 150 free-tradi ng shares w t hout expressing
that concern to Blues. As between Roeder and the
def endants, any oversi ght by Chanberlain to which
Roeder m ght point cannot be visited upon Bl ues.

[73] In the result, the defendants are not liable to
the plaintiffs and the action is dism ssed.

I'V. | SSUES ON APPEAL

[12] On the hearing of this appeal, the plaintiffs abandoned a
claimthat the “trustee” was in breach of a fiduciary duty.
They al so abandoned subni ssions that they or their solicitor
Chanberlain were not fully infornmed of all rights and materia
facts, and that they took no positive steps to indicate their
approval or acquiescence in Blues’ release of the shares and

control docunents.
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[13] The argunents advanced by the plaintiffs on the appea

are as foll ows:

1. First, the finding of acqui escence was in error
because the evidence shows that Blues as trustee had al ready
deci ded to deliver the shares and control docunents before he
had any conversation with Chanberlain in which the |atter
expressed agreenment on the plaintiffs’ behalf in the proposed

course of action.

2. Second, acqui escence is not a defence to a claimin
| aw (breach of contract or negligence) as opposed to a claim
in equity (breach of trust or fiduciary duty) unless the
def endants prove that they relied to their detriment on the
plaintiffs’ acquiescence in the breach of duty. Delay alone

will not suffice to constitute detrinent.

These two argunents anount to the assertion that the
trial judge erred in finding that Chanberlain authorized the
rel ease of the shares and control docunments, and that even if
Chanberlain did, Blues did not rely on Chanberlain’s

aut hori zati on.

3. Third, the plaintiffs say their claimagainst the
trustee is based on the trustee’s breach of the Trustee

Agreement. They say that the rel ease of the shares and
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control docunents on 15 June 1993 may not have anmpunted to a
breach of the SPAif the parties had nade a valid parole
agreenment to vary that contract. However, the Trustee
Agreenment was never varied, and the trustee, acting through
M. Blues, had a duty to see that the conditions precedent in
the unnodi fied SPA, expressly incorporated into the Trustee

Agreement by paragraph 2, were fulfill ed.

4. Fourth, and in the alternative, the plaintiffs say
that if Chanberlain acting on their behalf was at fault in
agreeing to the rel ease of the shares and control docunents,
then fault on the part of Blues as trustee contributed to the
plaintiffs’ loss, and the defendants should be held partially
liable for the | oss suffered. Counsel invites this Court to

apportion fault and assess danmges.

V. ANALYSI S AND DI SPCSI Tl ON

A ACQUI ESCENCE

[14] The learned trial judge relied on Brighouse v. Mrton,
[1929] S.C. R 512 as a legal foundation for his finding of
acqui escence. That case dealt with acqui escence in the breach
of a trust. The appellants argued in their witten

subm ssions that no trust relationship had been constituted
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between the parties. As | see it, nothing turns on whet her
the breach of the trust agreenent was a breach of trust or a
breach of contract. G ven the conmmon m stake as to the terns
of the trustee agreenent, the acqui escence or “equitable
estoppel ” defence is available in either case (see: |I.CF
Spry, The Principles of Equitable Renedies (Agincourt:

Carswel | Co., 2001) at 180-185).

[15] Whether the plaintiffs in this case actually acqui esced
in the breach of the Trustee Agreenent is a question of m xed
fact and law. Insofar as it is a question of fact, the key

i ssue is whether Chanberlain, on the plaintiffs  behalf,
agreed to and authorized the early closing and rel ease of the

shares and control docunents.

[16] The plaintiffs’ counsel argued that the trial judge nade
a pal pable and overriding error in finding acqui escence, and
he took us through a careful analysis of the evidence
concerning the events of 15 June 1993. Wth respect, it was
open to the trial judge to interpret the evidence concerning
the events of 15 June 1993 as he did. His view of that

evi dence, together with the other circunstances supporting a
findi ng of acqui escence, as sunmarized by himin paras. 71 and
72 of the reasons for judgment quoted above, anply support his

finding that Blues rel eased the shares and control docunents
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only after Chanberlain had expressly agreed to that course of
action. | see no palpable or overriding error in the trial

judge’ s finding that Chanberlain acqui esced.
[17] | would not give effect to this ground of appeal.
B. NO RELI ANCE OR DETRI MENT

[18] In nmy view, this argunent is also net by the trial
judge’s conclusions with respect to what occurred on 15 June
1993. He found that Chanberlain concurred on the plaintiffs’
behal f “..with the proposed course of action in his June 15'"
conversation with Blues” (para.71), and he rejected the
plaintiffs evidence that Chanberlain did not appreciate or
understand “...that which Blues planned to do on June 15'M.”
These findi ngs support the reasonable inferences, inplicit in
the trial judge' s conclusions, that Blues did in fact rely on
Chanberl ain’ s agreenent before he rel eased the renaining
wor ki ng shares, the control shares, and the control docunents;
and that he did act to his potential detrinment (by breaching
the Trustee Agreenent) as a result of that reliance by
delivering the shares and control docunents to Pinchin, and

t hereby putting those docunents out of his control. Thus, the
el enents of reliance and detrinment were adequately nade out

for the defence of acquiescence to succeed.
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[19] | would not give effect to this ground of appeal.

C TRUSTEE AGREEMENT NOT VARI ED

[20] | do not think this argunent advances the plaintiffs’
position. As noted at para. 2 above, the finding that Bl ues
was in breach of the Trustee Agreenment is not in issue on this

appeal .

D. CONTRI BUTORY NEGLI GENCE

[21] Since the trial judge treated the plaintiffs’

acqui escence as a conplete defence, he did not nmake any
findings as to danages suffered by the plaintiffs, and did not
address the issues of contributory negligence and
apportionnent of fault. However, on his findings there are at
| east two contributory sources for any such |oss: the

def endants’ breach of the Trustee Agreenent; and the conduct
of the plaintiffs' solicitor, Chanberlain, in failing to

ensure conpliance with that agreenent.

[22] Paragraph 2 of the Trustee Agreenent incorporates clause
13 of the SPA. The defendants therefore owed a duty to the
plaintiffs to return to the plaintiffs all shares and
docunents held by the trustee upon term nation of the SPA. As
not ed above, Cl ause 13 of the SPA states that the SPA

t er m nat es,

2004 BCCA 649 (CanLll)



Roeder v. Bl ues Page 18

(a) in the event that any of the conditions
precedent described herein in Cause 10 have not
been satisfied;

...[or]

(d) in the event that sharehol der approval, if
requi red, and regqulatory authorities [sic] approval
that the transaction herein contenplated is not

obtai ned by the C osing Date, provided the d osing
Date is not extended.

[23] O ause 4 of the SPA defined the “closing date” as “the
date that the Third Instalnment is to be paid.” Under the
accel erated purchase plan, the Third Instal ment was to be paid
on June 15'" making that date the “closing date.” Since

shar ehol der and regul atory approval s had not been obtai ned by
the closing date, the SPA ternminated on June 15'". The

def endants were then obliged under the Trustee Agreenent to
abi de by s.13 of the SPA and, specifically, to return the
shares and docunents to the plaintiffs and not to rel ease them
to Pinchin. In failing to do what was required of them under
the Trustee Agreenent, the defendants’ conduct may be said to

have caused or contributed to the plaintiffs’ |oss.

[24] Wth respect to the plaintiffs’ solicitors’ conduct, the
trial judge found as fact that Chanberlain “onmtted to review,
consider, or focus on the specific terns of the SPA or trustee

agreenent” (paras. 71 and 64). It is inportant to recall that
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Chanberlain is not a party to these proceedi ngs, and there

were no findings of negligence made concerning his conduct.

[25] The trial judge said at para. 72 that “any oversight by
Chanberlain to which Roeder m ght point cannot be visited on
Blues.” That is no doubt correct. But that statenent

over| ooks the fact that as the plaintiffs’ solicitor,
Chanberl ain was their agent with apparent authority to agree,
or disagree, to the course of action proposed by the
purchaser. |Indeed, the trial judge found at para. 62 “that
Chanberl ain was acting on Roeder’s behal f when he spoke to

Bl ues on June 15'". ”

[26] In their subm ssion on appeal, counsel for the plaintiffs
acknowl edge that Chanberlain “may not have net the standard of
a reasonably prudent solicitor”. It is neither possible nor
necessary in these proceedi ngs to deci de whet her Chanberlain’s
conduct anmounted to negligence in respect of his clients, the
plaintiffs. W do not know the nature or scope of his

i nstructions or retainer, there is nolis in these proceedi ngs
between the plaintiffs and Chanberlain, and Chanberlain’s
interests were not represented either in this court or the

court bel ow.

[ 27] However, as between the plaintiffs and the defendants,

Chanberlain’s conduct is the conduct of those on whose behal f

2004 BCCA 649 (CanLll)



Roeder v. Bl ues Page 20

he acted. The plaintiffs’ conduct in failing to see that the
condi tions precedent in para. 10 of the SPA were satisfied
contributed along with Blues’ conduct to any |oss the
plaintiffs nmay have suffered. It does not matter whether the
plaintiffs relied on Chanberlain to attend to those

requi renents on their behalf, or whether they proposed to see
that those conditions were satisfied in sone other way, or
whet her they sinply overl ooked those conditions. On the tria
judge’ s findings, which are supportable on the evidence, Bl ues

woul d not have acted without the plaintiffs’ assent.

[28] There are two possible ways to view the plaintiffs’
acqui escence in these circunstances. The first is that the
plaintiffs acquiescence by their agent Chanberl ain
contributed with the defendants’ conduct to any | oss the
plaintiffs have suffered. The second is the trial judge s
conclusion that the plaintiffs’ acquiescence absol ved the

def endants fromany liability.

[29] Wth regard to contributory negligence, the provisions of
the Negligence Act R S. B.C. 1996, c.333, were pleaded in the
def endants’ amended statenent of defence. Counsel advised
that contributory negligence was argued as an alternative
defence at trial. The learned trial judge, however, did not

address this issue in his reasons.
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[30] On appeal, we were asked in the alternative to apportion
fault as between the plaintiffs and defendants and to assess
damages. There is sonme logic to a contributory negligence
analysis in this case. Blues’ conduct caused potential | oss
to the plaintiffs through his rel ease of the remai ni ng working
shares, the control shares, and the control docunents. The
plaintiff’s conduct, through their agreenent wi th Bl ues’

course of action, was a factor that contributed to the | oss.

[ 31] The underlying question, however, is whether it would be
fair to apportion some fault to Blues, when his conduct was

i nduced by the plaintiffs’ own conduct.

[ 32] Acqui escence, or equitable estoppel, is a defence to a
party’s unconsci onabl e reliance upon |egal rights. This
equi tabl e defence is designed to provide fairness in all the

ci rcunst ances of the case.

[33] Inny view, it would be “unfair or unjust” (words this
Court found preferable to “unconscionable” in Litwn
Construction (1973) Ltd. v. Kiss (1988), 29 B.C L.R (2d) 88
(C.A) at para. 28), to permt a party to a stakehol di ng
contract who has assented to its breach prior to it being
carried out, and accepted benefits fromthat breach, to claim

any conpensation fromthe stakehol der for that breach. It
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nmust be recalled that when the plaintiffs agreed to Blue's
rel ease of the shares and control docunents to the purchaser
the plaintiffs would receive the third and final paynent under

t he SPA.

[34] In Re Eaves, [1940] Ch. 109, [1939] 4 AIl E. R 260

(C.A), at 117-8, (cited with approval by Aiver J. in Taylor
Fashions Ltd. v. Liverpool Victoria Trustees Co. Ltd.; dd &
Campbel | Ltd. v. Liverpool Victoria Trustees Co. Ltd., [1981]

1 Al ER 897 (QB.)), Lord Justice O auson said

It is well settled that, if a party has so acted that the
fair inference to be drawn fromhis conduct is that he
consents to a transaction to which he mght quite
properly have objected, he cannot be heard to question
the legality of the transaction as agai nst persons who,
on the faith of his conduct, have acted on the view that
the transaction was legal: Cairncross v. Loriner (1860),
3 L.T. 130; 21 Digest 328, 1227. The principle applies
even if the party whose conduct is in question was

hi nsel f acting without full know edge or in error: Sarat
Chunder Dey v. CGopal Chunder Laha (1892), I.L.R 20 Calc.
296; L.R 19 Ind. App. 203; 21 Digest 300, case 1982 iv.
In the circunstances of the present case, the defendant
was |eft by the plaintiff to act, and did in fact act, on
the view that the winding up of the trust was a
conpletely legal transaction, leaving the fund in his
hands as his own for himto spend, and it appears to ne
to be contrary to all principles that the plaintiff
shoul d now be heard to question the legality of the
transacti on.

[35] | amtherefore persuaded that it would be “unfair or
unjust” to permt recovery by the plaintiffs against Blues in

these circunstances. | respectfully agree with the tria
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judge’s conclusion that the plaintiffs’ acquiescence is a
conpl ete defence for Blues, and that the action was properly

di sm ssed.

[36] | would dismss the appeal.

“The Honour abl e Chi ef Justice Finch”

| Agree:

“The Honour abl e Madam Justi ce Huddart”

| Agree:

“The Honourable M. Justice Smth”
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